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OPINION AND ORDER

The Claimant appeals and the Respondent cross-appeals a

decision by the Administrative Law Judge finding that the

Claimant failed to prove by a preponderance of the evidence

that she sustained an injury to her lower back as a result

of a workplace injury on June 2, 2001, and a finding that

the Claimant proved by a preponderance of the evidence that

she sustained a 5% permanent impairment to her knee as a

result of the same incident.  Following a de novo review of

the entire record, we affirm the opinion of the

Administrative Law Judge, but we hereby modify the permanent
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impairment rating to 2% in accordance with the American

Medical Association’s Guides to the Evaluation of Permanent

Impairment, Fourth Ed. 1993.

The injury that is at the root of this case occurred on

June 2, 2001, when the Claimant and another worker were

trying to pull a patient who weighed more than 200 pounds up

onto a bed.  The other worker lost her grip and it pulled

the Claimant forward unevenly, causing the Claimant to

strike her right knee on the bed railing, at which time she

felt a pop in the knee and fell to the floor. 

The Claimant testified that in order to be able to move

this patient, she was bending over and reaching away from

her body, lifting and twisting at the waist, when she began

to fall and hit her knee on the bed railing.  The Claimant

reported the event and received medical treatment the next

day by Dr. Keith Holder.  Dr. Holder took x-rays, put her in

a knee brace, and returned her to her regular duty.  The

Claimant testified that she worked for approximately two

months, during which time her knee did not get any better

but in fact got worse.  She claimed that the pain was not

only in her knee, but shooting up and down her leg.  When

Dr. Holder’s treatment was not helping her, the Claimant

testified that she was referred to Dr. Michael Wolfe, a Fort
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Smith orthopaedic surgeon.  Dr. Wolfe gave her injections of

steroids in the knee, ran an MRI, and took x-rays.  

Along with the knee injury, the Claimant also asserts

that the incident has led to back problems.  However, the

Claimant agreed in her testimony that she did not report the

back pain for quite some time, and did not report this pain

to Dr. Holder or to Dr. Scott Harford, another of the

Claimant’s treating physicians.  The Claimant acknowledges

that prior to the June 2001 accident, she had received

chiropractic treatment resulting from a motor vehicle

accident.  She explained that as a result of the accident

she was hurting between her shoulder blades and her neck. 

The Claimant stated that she did not recall having problems

with her lower back following the accident.  The testimony

adduced at the hearing indicated that the Claimant visited

an emergency room in 1999 with complaints of pain in her

lower back.  She stated that she had been working for

another nursing home and pulled a muscle in her lower back

picking up a patient.  The Claimant testified that for the

entire year of 2001 and up until June 2002 she had had no

medical treatment for her back.

The medical records show that the Claimant was seen at

the Cooper Clinic in Fort Smith on June 4, 2001 for problems
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with her right knee.  A right knee strain was diagnosed and

analgesics were prescribed.  On June 11, 2001, Dr. Holder

noted that the Claimant has sustained a right knee strain

for which he recommended a knee sleeve, discontinuation of

the analgesics, and a return to work without restrictions as

tolerated.  On July 10, 2001, Dr. Harford wrote that the

Claimant continued to complain of right knee pain even

though she had completed two weeks of physical therapy and

her MRI was essentially negative.  Because of the Claimant’s

continued complaints of pain and request for stronger pain

medications, Dr. Harford referred her to Dr. Wolfe.  Dr.

Wolfe recommended an MRI of the Claimant’s lumbar spine and

knee and for her to continue full activity on an as-

tolerated basis.  

The MRI performed on September 13, 2001, on the

Claimant’s lumbar spine showed a very small central disk

herniation at L4-5, as well as disk degeneration at L5-S1. 

On September 20, 2001, Dr. Wolfe wrote that the Claimant’s

MRI of her lumbar spine revealed some minimal disk changes

at L4-5 and at L5-S1, but without any evidence of pressure

on the nerve roots.  Dr. Wolfe also indicated that the MRI

of the Claimant’s knee showed some degenerative changes to

the posterior horn of the medial meniscus without evidence
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of a significant tear, a very small effusion, and a cortical

cyst of the distal femur.  Dr. Wolfe opined that there was

nothing in that MRI that would indicate the need for surgery

on the Claimant.  Dr. Wolfe recommended that the Claimant

continue to work on an as-tolerated basis and also

recommended physical therapy for her knee and back. 

On November 1, 2001, Dr. Wolfe wrote that the Claimant

was still having persistent knee and back pain.  He

recommended that she be seen by Dr. Steven Heim, a Fort

Smith orthopaedic surgeon.  On December 4, 2001, Dr. Heim

noted that the Claimant was complaining of severe pain, but

that he saw nothing abnormal in her knee whatsoever.  Dr.

Heim allowed her to return to work on an as-tolerated basis

and sent her to physical therapy for her knee.  He also

opined that he saw no long-term disability in her future.

On January 23, 2002, Dr. Heim noted that the Claimant

reported that she was doing horribly with her knee, but that

he saw no swelling or any sign of infection.  The Claimant

was placed on light duty but continued to have pain.  

On May 23, 2002, Dr. Heim noted that the Claimant had

not reached her maximum medical improvement and recommended

that she lift no more than 25 pounds, be involved in no

repetitive motion or bending of the knees, no squatting or
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climbing up stairs or ladders, and that if the Claimant did

not wish to undergo any further therapy, that he would rate

her at a 5% disability to the right knee due to her

cartilaginous injury of the knee.  Dr. Heim referred the

Claimant to a neurosurgeon for examination of her lumbar

spine complaints.

The Claimant underwent another MRI of her lumbar spine

on September 19, 2002, which showed that she had stable mild

degenerative changes of the lumbar spine with no focal disk

herniations.  Dr. Wolfe noted on July 19, 2002, in response

to Claimant’s attorney’s request, that he found that the

Claimant did have central disk herniation, and based upon

the Fourth Edition of the Guides, he would assess the

Claimant with a 7% impairment to the body as a whole.

Following a prehearing conference and a hearing on the

matter, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. On all pertinent dates, the relationship of
employee-employer-carrier existed between the
parties.

3. The Claimant sustained a compensable injury
to her right knee on June 2, 2001.
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4. Medical expenses have been paid for the
Claimant’s knee injury. 

5. The Claimant is entitled to a compensation
rate of $198.00 for temporary total
disability and $154.00 for permanent partial
disability.

6. The Claimant has failed to prove by a
preponderance of the evidence that she
sustained a compensable back injury on June
2, 2001, while working for the Respondent.

7. The Claimant has proven by a preponderance of
the evidence that she is entitled to a 5%
impairment rating to her right knee as
assessed by Dr. Heim.

8. The Claimant has failed to prove by a
preponderance of the evidence that she is
entitled to temporary partial disability from
June 3, 2001 until May 23, 2002. 

9. The Respondents have controverted this
Claimant’s entitlement to an impairment
rating of 5% to her right knee. 

10. The Claimant’s attorney is entitled to the
maximum statutory attorney’s fee based on the
benefits awarded.

From these findings and conclusions comes this appeal

and cross-appeal.

The Claimant has appealed the Administrative Law

Judge’s finding of lack of proof by a preponderance of the

evidence with regard to the Claimant’s back claim. 

Conversely, the Respondents have cross-appealed the
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Administrative Law Judge’s finding on the issue of the 5%

impairment rating to the knee.

A.

The Administrative Law Judge denied compensability for

the back injury, stating that the Claimant’s most recent MRI

indicated that she had degenerative changes in the lumbar

area, but there was no indication of any herniations or

protrusions.  The Administrative Law Judge noted, of course,

that the more recent MRI was different from an earlier scan,

but the Judge stated that the more current MRI “should be

the most revealing.”  The earlier scan, conducted in

September 2001, noted “minimal central disk protrusion” with

an annular tear.  However, the September 2002 MRI, performed

by a different radiologist, noted an annular tear with “a

small central disk bulge.”  

The Claimant asserts that although two different

radiologists use different terminology, it is essentially

the same problem.  She notes that one radiologist called it

a protrusion; the other called it a bulge.  However, she

states that what is most significant of both MRIs is that

they noted a tear in the disk annulus, which she contends is

a clear sign of traumatic injury.
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The Respondents, on the other hand, contend that the

Claimant had a history of back problems, not only from the

motor vehicle accident for which she received chiropractic

treatment, but also a low-back injury that she sustained in

1999 after moving another patient.  The Administrative Law

Judge stated that she found it doubtful that whatever back

problems the Claimant currently has resulted from the June

2001 compensable injury.  She noted correctly that none of

the Claimant’s treating physicians indicated that her

complaints of back problems resulted from this event.

Ark. Code Ann. § 11-9-102(4)(A)(i)(Repl. 2002) defines

“compensable injury” as “[a]n accidental injury causing

internal or external physical harm to the body . . . arising

out of and in the course of employment and which requires

medical services or results in disability or death.  An

injury is ‘accidental’ only if it is caused by a specific

incident and is identifiable by time and place of

occurrence.”  Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W.3d 889 (2002).  The phrase "arising out of

the employment refers to the origin or cause of the

accident," so the employee was required to show that a

causal connection existed between the injury and his

employment.  Gerber Products v. McDonald, 15 Ark. App. 226,
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691 S.W.2d 879 (1985).  An injury occurs "’in the course of

employment’ when it occurs within the time and space

boundaries of the employment, while the employee is carrying

out the employer's purpose, or advancing the employer's

interest directly or indirectly."  City of El Dorado v.

Sartor, 21 Ark. App. 143, 729 S.W.2d 430 (1987).  Under the

statute, for an accidental injury to be compensable, the

claimant must show that she sustained an accidental injury;

that it caused internal or external physical injury to the

body; that the injury arose out of and in the course of

employment; and that the injury required medical services or

resulted in disability or death.  Id.  Additionally, the

claimant must establish a compensable injury by medical

evidence, supported by objective findings as defined in §

11-9-102(16).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical

certainty.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).  The injured party bears the burden of

proof in establishing entitlement to benefits under the

Workers’ Compensation Act and must sustain that burden by a

preponderance of the evidence.  See Ark. Code Ann. § 11-9-

102(4)(E)(i)(Repl. 2002); Clardy v. Medi-Homes LTC Servs.,

75 Ark. App. 156, 55 S.W.3d 791 (2001).
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While it is true that notations of disk herniations,

bulges, and protrusions would be objective medical findings

and while it is also true that, on matters of causation,

opinions of doctors are not necessary to establish

compensability, we can find no evidence of any causal link

between the June 2001 compensable injury and her lower back

complaints.  See Wal-Mart Stores, Inc. v. VanWagner, 337

Ark. 443, 990 S.W.2d 522 (1999).  The Administrative Law

Judge noted the fact that the Claimant had had no back pain

for a fairly long period of time after the June 2001

compensable injury, and concluded that it was doubtful that

whatever back problems she has resulted from that injury.

In her brief, the Claimant stated that the description

of the incident on June 2, 2001, involved physically

demanding work “that is certainly capable of causing a back

injury.”  The problem for the Claimant is that she did not

feel the immediate onset of back pain.  Rather, she felt

pain in her right lower extremity.  However, the mere fact

that an event can certainly be capable of causing a

particular injury is conjecture, and conjecture is no

substitute for proof.  See Arkansas Methodist Hospital v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).  
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Accordingly, we find that the Claimant has failed to

meet her burden of proof by a preponderance of the evidence

that she suffered a compensable back injury on June 2, 2001. 

This claim is hereby dismissed.

B.

The Respondents appeal the Administrative Law Judge’s

finding that the Claimant is entitled to a 5% impairment

rating to her right knee.  The Respondents assert that such

a rating is not valid because it is not in accordance with

the Fourth edition of the AMA Guides, supra.

Ark. Code Ann. § 11-9-102(16)(A)(ii)(Repl. 2002)

states:

When determining physical or anatomical
impairment, neither a physician, any other medical
provider, an administrative law judge, the
Workers’ Compensation Commission, nor the courts
may consider complaints of pain; for purpose of
making physical or anatomical impairment ratings
to the spine, straight leg-raising tests or range
of motion tests shall not be considered objective
findings.

Objective findings are defined as “those findings which

cannot come under the voluntary control of the patient.” 

Ark. Code Ann. § 11-9-102(16)(A)(i)(Repl. 2002). 

Furthermore, Ark. Code Ann. § 11-9-522(g)(Supp. 1997)

provides that the Commission shall adopt an impairment

rating guide to be used in the assessment of anatomical
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impairment and specifically provides the guide shall not

include pain as a basis for the impairment.  In compliance

with this statutory mandate, the Commission adopted The AMA

Guides to the Evaluation of Permanent Impairment with the

enactment of Commission Rule 34.  

The facts are clear that the Claimant underwent surgery

on her right knee on November 26, 2001.  The question is

whether she has sustained any permanent disability as a

result of her injury.  Dr. Heim, in his progress note of May

23, 2002, stated that he did not believe that the Claimant

had reached her maximum medical improvement.  However, he

stated that if the Claimant did not wish to undergo any

further therapy at the time, that he would rate her at a 5%

disability to the right knee lower extremity due to the

cartilaginous injury to her right knee.  The Respondent

argues that such an impairment rating is not in line with

the 4th Edition of the AMA Guides.  Indeed, nowhere did Dr.

Heim make any specific reference to the Guides in declaring

a 5% rating to the Claimant’s lower extremity.  The

Administrative Law Judge noted this and said that while Dr.

Heim did not specifically reference the Guides as his

criterion for assessing the impairment rating, that Dr. Heim

is an orthopedic surgeon who has operated on and evaluated
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many knees and therefore his assessment can be assumed to be

based on the AMA Guides.

The Respondents, however, assert that under Rule 34 of

the Arkansas Workers’ Compensation Commission, that it is

not proper to award benefits based on the mere assumption

that Dr. Heim assessed the Claimant’s condition on the basis

of the AMA Guides where there is no indication in the record

that he did. The Respondents note that the Guides on page

3/85, Table 64 (Impairment Estimates for Certain Lower

Extremity Impairments), that the only two conditions that

would rate a 5% impairment were either an nondisplaced

plateau fracture or an nondisplaced supracondylar or

intercondylar fracture, neither of which the Claimant

underwent. 

The Administrative Law Judge found that the Claimant

proved by a preponderance of the evidence that she was

entitled to a 5% impairment for her knee injury.  The

Administrative Law Judge noted that Dr. Heim performed

arthroscopic on the roughened cartilage in the Claimant’s

knee in two different places.  The Respondents counter by

arguing that the type of surgery performed on the Claimant,

that is smoothing out roughened cartilage, is not the same
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type of surgery that is listed in the Guides as eligible for

an impairment of the type that Dr. Heim assigned.

Table 64 of the Guides shows that a meniscectomy,

either partial or total, would have an impairment rating of

either 2% for the partial meniscectomy or 7% for a total

meniscectomy.  Dorland’s Illustrated Medical Dictionary,

28th Edition, defines meniscectomy as an excision of an

intra-articular meniscus, as in the knee joint.  The

Respondents assert that the meniscectomy listed in the

Guides is not the same type of surgery that the Claimant

received.  Dr. Heim stated in his operative note that he had

shaved some cartilage from the Claimant’s knee, and that

this indicated Dr. Heim’s belief that this shaving was

considered a partial meniscectomy as that term is used in

the Guides.  

Now, how Dr. Heim came to a 5% rating, since he made no

reference to the Guides, is unclear.  It is well settled

that the Commission may consult the Guides in order to

assess its own impairment rating.  See Polk County v. Jones,

74 Ark. App. 159, 47 S.W.3d 904 (2001); Thomas Greer v.

Phillip Mitchell Construction, Full Workers’ Compensation

Commission, Opinion filed February 14, 2003 (W.C.C. No.

E906565).  
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With that in mind, we reverse the Administrative Law

Judge’s finding of a 5% impairment rating, and instead award

an impairment rating of 2% for a partial meniscectomy

performed by Dr. Heim. 

In light of the foregoing, we affirm the Administrative

Law Judge’s opinion that the Claimant has failed to meet her

burden of proof in establishing a compensable injury to her

back, and that claim is dismissed.  We also affirm, as

modified, the judge’s opinion that she suffered a temporary

partial disability to her right and assign a 2% impairment

rating in accordance with the Guides.

The claimant’s attorney also is awarded the maximum

attorney’s fees on the controverted portion of this award

pursuant to Ark. Code Ann. § 11-9-715 and in accordance with

Holiday Inn West v. Coleman, 31 Ark. App. 224, 792 S.W.2d

345 (1990) and Ark. Code Ann. § 11-7-716.   All accrued

benefits shall be paid in a lump sum without discount and

with interest thereon at the lawful rate from the date of

the Administrative Law Judge’s decision in accordance with

Ark. Code Ann. § 11-9-809 (Repl. 2002).  

Since the claimant’s injury occurred prior to July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as it existed prior
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to the amendments of Act 1281 of 2001.  Compare Ark. Code

Ann. § 11-9-715(Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the Full

Commission, claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl. 1996).

IT IS SO ORDERED.

______________________________
OLAN W. REEVES, Chairman

Commissioner Turner concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

While I concur with the finding in the principal

opinion that claimant is entitled to benefits for a

permanent anatomical impairment of at least 2% to the lower

extremity as a result of the admittedly compensable knee

injury, I must respectfully dissent from the failure to

award such benefits in an amount equal to 5%.  Additionally,

I dissent from the finding that claimant did not sustain a

compensable injury to her lower back.

The respondent is a temporary nursing service that

provides trained medical personnel for other employers.  At

the time of her injury, the claimant was working in a

nursing home and was attempting to move a rather large,
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elderly patient.  The claimant testified that as she and

another employee attempted to lift the patient, she stumbled

and twisted her knee and lower back.  

The claimant’s primary complaint following this

incident was severe pain in her right knee.  The claimant

promptly notified her employer of this injury and was

referred to Dr. Michael Wolfe, a Fort Smith orthopedist. 

Dr. Wolfe treated the claimant conservatively and directed

that she undergo an MRI scan of her knee and back.  The

report of the claimant’s lumbar MRI scan performed on

September 13, 2001 contained the following statement:

At L4-5, there is a focal partial
annular tear with minimal central disc
protrusions consistent with a small
central disc herniation.  This displaces
the interior thecal sac minimally.

The report contained the impression of a very small central

disc herniation at L4-L5 and disc degeneration at L5-S1.  

Dr. Wolfe referred the claimant to Dr. Steven

Heim, another Fort Smith orthopedist, who performed surgery

on the claimant’s right knee on November 26, 2001.  In his

operative note of that date, Dr. Heim described the presence

of roughened areas of cartilage at the weight bearing

portion of the medial femoral condyle and another area of

roughened cartilage at the medial portion of the lateral
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tibial plateau.  According to the operative note, Dr. Heim

shaved the loose cartilage from the damaged area.  He also

did not find any indications of a torn cartilage or

ligament.  

In a report dated December 17, 2002, Dr. Heim

reviewed the claimant’s medical status and noted her

continued complaints of pain as well as the prior MRI scan

which noted a disc herniation.  In regard to the claimant’s

knee, Dr. Heim stated that the claimant had minimal crepitus

and that a small amount of cartilage had been involved with

her surgery.  On that basis, he rated her permanent

anatomical impairment as 5% to the lower extremity. 

The claimant underwent another MRI scan of her

lower back on September 19, 2002.  The radiologist’s report

from that MRI contains the following statement:

Again, there is seen to be disc space
narrowing at on L5-S1 with a small
central disc bulge and associated
annular tear at L4-5 and a very mild
broad based disc bulge at L5-S1.  There
is no focal disc herniation or lateral
disc herniation identified.

The MRI scan performed in September 2002, noted

the presence of the same annular tear found in the MRI scan

performed in September 2001.  The only real difference

between the two MRIs is that in 2001, the radiologist
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authoring the report, Dr. James L. Builtman, associated a

“minimal central disc protrusion” with the annular tear. 

However, in the report of the 2002 MRI, a different

radiologist noted an annular tear with a “small central disc

bulge.”

It is readily apparent that the two radiologists

used slightly different terminology to describe the same

problem.  One called it a “protrusion,” the other used the

term “bulge.”  However, the most significant finding is that

both noted a tear in the disc annulus, a clear sign of a

traumatic injury.  

In my opinion, claimant has met her burden of

proving by a preponderance of the evidence that she

sustained a compensable injury to her lower back. 

Accordingly, the opinion of the Administrative Law Judge

should be reversed in this regard.

The remaining issue in this case is whether the

claimant is entitled to benefits for a permanent anatomical

impairment to her knee.  The Administrative Law Judge held

that the claimant was entitled to receive permanent

disability benefits based on an anatomical impairment of 5%

to the leg, pursuant to a report from Dr. Steven Heim dated

September 17, 2002.  As indicated above, Dr. Heim based his
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impairment rating on crepitus and the removal of a small

amount of cartilage in his arthroscopic surgery.  

The respondent contends that the impairment rating

from Dr. Heim is not valid and does not follow the

appropriate sections of the AMA’s Guides to Evaluation of

Permanent Impairment (4th ed. 1993).  The respondent is

correct that Commission Rule 34 provides that all impairment

ratings are to be based on the pertinent sections of the

Guides.  In its brief, the respondent asserts that Dr. Heim

did not rely on the Guides in making his impairment rating

and states that the only injuries which would support a 5%

impairment are two conditions from which the claimant did

not suffer.  However, my review of the evidence reflects

that the opinion set out in Dr. Heim’s medical report does

comport with the Guides.

Table 64 on page 3/85 of the Guides provides that

a partial menisectomy results in an impairment of 2% to the

lower extremity, and a total menisectomy equals a 7% percent

impairment.  Dorland’s Illustrated Medical Dictionary, p.

1005 (27th ed. 1988), defines an menisectomy as the excision

of some part of the meniscus, which makes up the cartilage

in the knee.  Dr. Heim stated in his operative note that he

had shaved some cartilage from the claimant’s knee.  He
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obviously believed that this shaving was a partial

menisectomy as that term is used in the Guides.  Since his

rating of 5% is within the range of impairments prescribed

by the Guides for the procedure he performed, I do not

believe the Commission should substitute its opinion for

that of an experienced orthopedic surgeon, especially where

there is no other medical evidence to the contrary and the

Commission does not explain its reasons for discounting the

opinion of the specialist.  Accordingly, I would award

benefits for a permanent anatomical impairment of 5% for

claimant’s compensable knee injury.

_______________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney concurs in part and dissents in part.  

CONCURRING AND DISSENTING OPINION

I respectfully concur in part and dissent in part from

the majority’s opinion. Specifically, I concur in the

finding that the claimant failed to prove by a preponderance

of the evidence that she sustained an injury to her lower

back on June 2, 2001. However, I must dissent from the

finding that the claimant proved by a preponderance of the

evidence that she sustained a 2% permanent impairment to her



23Parrott - F203357

knee. In my opinion, the claimant has failed to meet her

burden of proof.

Injured workers bear the burden of proving by a

preponderance of the evidence that they are entitled to an

award for a permanent physical impairment. Moreover, it is

the duty of this Commission to determine whether any

permanent anatomical impairment resulted from the injury,

and, if it is determined that such an impairment did occur,

the Commission has a duty to determine the precise degree of

anatomical loss of use.  Johnson v. General Dynamics,46 Ark.

App. 188, 878 S.W.2d 411 (1994); Crow v. Weyerhaeuser Co.,

46 Ark. App. 295, 880 S.W.2d 320 (1994).  Physical

impairments occur when an anatomical or physiological

abnormality permanently limits the ability of the worker to

effectively use part of the body or the body as a whole.

Consequently, an injured worker must prove that the work-

related injury resulted in a physical abnormality which

limits the ability of the worker to effectively use part of

the body or the body as a whole. Therefore, in considering

such claims, the Commission must first determine whether the

evidence shows the presence of an abnormality which could

reasonably be expected to produce the permanent physical

impairment alleged by the injured worker.  Crow, supra.
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Ark. Code Ann. § 11-9-704(c)(1) (Repl. 2002) provides

that “[a]ny determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical or mental findings.” Objective findings

are defined as: “those findings which cannot come under the

voluntary control of the patient.”  Ark. Code Ann. § 11-9-

102(16) (Repl. 2002). The Commission cannot consider

complaints of pain when determining physical or anatomical

impairment. Id. Furthermore, “for the purpose of making

physical or anatomical impairment ratings to the spine,

straight-leg raising tests or range-of-motion tests shall

not be considered objective findings.” With regard to the

medical findings other than those which are specifically

precluded from being considered objective, a medical finding

may be considered objective only if it is not the product of

a diagnostic procedure which does not come under the

voluntary control of the patient. Dept. of Parks and Tourism

v. Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998). The

Commission has the authority and the duty to weight medical

evidence to determine its medical soundness, and we have the

authority to accept or reject medical evidence. Mack v.

Tyson Foods, Inc., 28 Ark. App. 299, 771 S.W.2d 794 (1989);

Wasson v. Losey, 11 Ark. App. 302, 669 S.W.2d 516 (1984);
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Farmers Insurance Co. v. Buchheit, 21 Ark. App. 7, 727

S.W.2d 391 (1987). Likewise, the Commission is entitled to

examine the basis for a physician’s opinion, like that of

any other expert, in deciding the weight to which that

opinion is entitled. However, as with any evidence, we can

not arbitrarily disregard the testimony of any witness. In

making determinations regarding the existence and extent of

anatomical loss of use, we are not limited solely to medical

evidence.

The medical evidence does not document that the

claimant sustained a significant knee injury. Ark. Code Ann.

§11-9-102(F)(ii)(a) provides that permanent benefits shall

be awarded only upon the determination that the compensable

injury was the major cause of the disability or impairment. 

In this case, the claimant failed to present evidence

that her right knee was permanently impaired or that the

work-related event of June 2, 2001, was the major cause of

any impairment. In fact, the evidence presented reveals that

the claimant’s right knee is not permanently impaired.

Following the alleged incident of June 2, 2001, an MRI was

performed of the claimant’s right knee. The findings of that

MRI documented that the cruciate ligaments were intact;

there were no signal abnormalities suggestive of a meniscal
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tear and all other findings which were interpreted to be of

no clinical significance. The July 10, 2001, medical report

from Cooper Clinic interpreted the claimant’s MRI as

negative. The claimant was referred to Dr. Wolfe, who

performed various tests of the claimant’s right knee.

Dr. Wolfe noted that the results of these tests were

negative and radiographs were within normal limits. A second

MRI of the claimant’s right knee was ordered. The results of

the second MRI showed some degenerative changes, no evidence

of a significant tear, a very small effusion, and a small

cortical cyst of the distal femur. The claimant presented to

Dr. Wolfe again on September 20, 2001, at which time

Dr. Wolfe noted: “[a]t this point I really cannot identify

anything from her physical exam, her history or radiographic

studies to indicate there is anything surgical in nature.”

The claimant’s right knee was also evaluated by Dr.

Heim. Dr. Heim reviewed the claimant’s medical records and

noted the MRI showed merely degenerative changes and that

the x-rays of the claimant’s knees were normal. He

specifically noted that the claimant may not have a positive

finding of a tear, but he was willing to perform diagnostic

arthroscopy. On November 26, 2001, Dr. Heim performed

diagnostic surgery on the claimant’s right knee. During
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surgery, Dr. Heim noted that he could not find a medial or

lateral meniscus tear and the cruciate ligaments appeared

intact. In fact, the only findings that the doctor

discovered during the operation were two small areas of

roughened cartilage which he smoothed. There was no

indication that these roughened areas were caused by the

compensable injury or whether they were instead due to the

degenerative changes mentioned in the other reports. In

subsequent follow-up visits, Dr. Heim stated that he saw

nothing abnormal, any findings were extremely minimal, and

he could not explain why the claimant had not improved. The

medical records concerning the extent of the claimant’s

right knee condition do not reflect an injury that would

give rise to a permanent condition. The only findings are

two small areas of roughened cartilage, which Dr. Heim

smoothed during surgery.  None of the medical records

concerning the claimant’s knee injury document a significant

injury. Therefore, when I consider the medical evidence in

the record, I find that the claimant has failed to prove

that the June 2, 2001, injury to her knee is the major cause

of any knee condition she might have now. Accordingly, she

is not entitled to permanent disability benefits regarding

her knee.
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Therefore, for all the reasons set forth herein, I

respectfully concur in part and dissent in part from the

majority opinion.

                        _______________________________
    KAREN H. McKINNEY, Commissioner


